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pull over another driver for a random breath test and find that she has a blood-alcohol level 
of 0.29. 

Which of the two is more culpable? What penalties should the law impose on each?
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‘Author’s note’

Given the word restrictions of this essay and the limited set of facts available from which to 
draw complex judgements, I have refrained from taking an approach which tries to imagine 
all sorts of extenuating circumstances (e.g. could the man’s high alcohol reading have been 
caused by something other than drinking alcohol?  Did the child unexpectedly run in front 1

of the car?), opting instead to explore the incidents from a theoretical perspective using only 
the given facts.

 Some toxicological evidence indicates that analytical errors, interference from medication and epilepsy, 1

among other factors, can result in a false-positive blood alcohol reading: Kalipatnapu N. Rao, Forensic 
Toxicology: Medico-Legal Case Studies, (New Delhi: CRC Press, 2012), pp. 97-114
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Necessary assumptions

• The man’s intoxication caused the accident.
• Both drivers knew, when drinking, that they would later drive.

mens reus + actus reus = culpability 

“Culpability” is accepted as describing the extent to which an individual can be held 
responsible for a criminal act; his “blameworthiness”. In UK common law, the standard test 
for criminal culpability is expressed in the Latin phrase actus reus non facit reum nisi mens 
sit rea; “the act is not culpable unless the mind is guilty”. This principle, which traces its 
roots to ancient Rome’s ius commune,   is key to understanding the essence of culpability: 2

not only must it be proven beyond reasonable doubt that the act took place, but it must also 
be shown that the individual who committed the act did recognise or intend that he was 
acting wrongly. Thus, in line with the traditional view of culpability, one can devise two 
conditions for the ‘test’ of culpability to be met: (i) that the guilty act itself did take place at 
the hands of a certain individual, the principle of actus reus;  and (ii) concerning moral 3

culpability, that the individual involved took decisions which were known to him to be 
wrong, the concept of mens rea.  As such, in seeking to answer the question of culpability 4

that this essay poses, and by extension the question of penalty, it is important to understand 
that both the act (actus reus) and the choice to commit that act (mens rea) must be proven if 
one is to be held fully “culpable” of a given crime. 

A commonality

Though violently differing in the physical effects of their drink driving, the two intoxicated 
drivers have perhaps more in common than meets the eye, insofar as the moral element of 
their culpability is concerned. The woman who was caught perchance on a routine stop 
registered a blood-alcohol reading of 0.29. The man, who was caught after the fatal 
accident, registered 0.09 — almost three times less and just above the legal limit of 0.08.  It 5

can be presumed that at some point prior to the consumption of alcohol, both individuals 
were in a fully conscious state, aware of their actions. Thus, the consumption of alcohol 
must be, at least in its early stages, considered to be a wilful, intended act. In both these 
cases, it is assumed that both of these individuals knew they would later drive a vehicle. At 
first glance, the obvious interpretation would be that the woman, in having drunk over three 
times more than the man, acted more irresponsibly and placed herself and others in more 
danger. In the same vein, one can interpret that the man, who registered as having drunk far 
less than the woman, acted less irresponsibly. 

 Literally “the law of the commons”: David John Ibbetson, Common Law and Ius Commune, (Cambridge: 2

Selden Society, 2001), p. 20

 Translated literally: “the matter of the act”3

 Translated literally: “the matter of the mind”4

 HM Government guidelines on the drink drive limit: https://www.gov.uk/drink-drive-limit5
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Whilst it is true that the scale of a blood alcohol-reading can affect sentencing, it is 
somewhat a red herring to determine the basis of one’s culpability based solely on a reading. 
The intoxicating effect of alcohol varies with each human being, based on biological and 
genetic factors. Individuals may have very different reactions to the same amount of alcohol 
consumed; it is entirely possible that the 0.09 concentration of alcohol in the blood of the 
man had a more intoxicating effect than the 0.29 concentration of alcohol in the blood of the 
woman. Indeed, the fact that the woman was only caught by coincidence in a routine police 
stop could suggest that she was not specifically targeted by the police; her driving was not 
out of the ordinary; her driving was less affected by the alcohol. In contrast, the fact that the 
man killed an individual suggests that his driving was erratic and fast enough to be lethal; 
his driving was perhaps more affected by the alcohol — he was not in full control. 
Moreover, when drinking commences, it is from that point that alcohol will begin to have its 
effect. As such, a person may not be in control of the varying amounts that he subsequently 
consumes, with his mind already having been affected to some extent. Therefore, it is 
problematic to assess their measure of culpability based simply on the alcohol-reading. 

With this in mind, it is possible to establish a constant between the two individuals. 
Regardless of the varying extents to which they did so, both individuals consumed alcohol 
beyond the legal limit. The surpassing of the legal limit makes the consumption, regardless 
of its varying amounts, an unlawful act. In taking the decision to consume alcohol, when it 
was presumably not inconceivable that they would later drive a vehicle, and then in 
subsequently driving vehicles, both the man and the woman can be considered culpable, 
because they committed both (i) the act of drink driving (actus reus), against the Road 
Traffic Act 1988 (“a person who, when in charge of a mechanically propelled vehicle which 
is on a road or other public place, is unfit to drive through drink or drugs, is guilty of an 
offence”)  and (ii) the choice to drink alcohol (mens rea) when it was presumably quite 6

conceivable that they would later drive a vehicle. Of drink driving, both are certainly 
criminally culpable. 

Moreover, in terms of further commonality, it can be assumed that the alcohol consumed by 
both individuals rendered them both to some extent unaware of their surroundings. That the 
man subsequently caused death with his vehicle but the woman did not, cannot be attributed 
to anything other than pure chance, because, being intoxicated, neither the man nor the 
woman was in a capacity of full awareness. Ultimately, in moral terms, there is nothing to 
separate these individuals; they took the same decision to drink alcohol when they were 
fully conscious, with the foreknowledge that they may later drive — and some will argue 
that it is only upon these decisions that these individuals should be judged, and thus they are 
equally culpable. As Husak posits, “Different amounts of luck, not different degrees of 
culpability, is one factor that explains why some but not all drunk drivers kill: luck in your 
character, luck in your circumstances, luck in the consequences of your actions.”  Such a 7

school of thought will argue that the fact that there happened to be a child on the road in the 

 Road Traffic Act 1988, s.4(2) — http://www.legislation.gov.uk/ukpga/1988/52/section/46

 D. Husak, “Is drunk driving a serious offense?”, Philosophy & Public Affairs, vol. 23, no. 1, 1994, p. 587
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case of the male driver but not in the case of female driver does not render the man a worse 
person or the woman a better person, nor the man’s decision to drink alcohol more 
irresponsible or the woman’s more responsible. With equal moral culpability, a serious 
dilemma emerges. 

Drawing a distinction  

However, in seeking to assess “culpability” and by extension, punishment, not only must the 
moral culpability of the individuals be taken into account (mens rea), but the actual effects 
of their actions (actus reus). Both individuals are culpable of drink driving. But, whilst their 
equal moral culpability can be used as a moral defence for the man, it cannot be a legal 
defence in the real world where actions have consequences on wider society. The man, 
through his irresponsibility, killed a child. The woman, through her equal irresponsibility, 
did not hurt or kill anyone. This difference is huge: a child died, a family was destroyed, a 
community left heartbroken. If anyone were to believe in one of the oldest principles of 
criminal justice, that a breach of law is in itself an act against all law-abiding citizens in a 
community, it could not possibly be more true in this case. 

Justice as moral arbiter vs. Justice as punisher 

That justice should take into account not only the moral culpability of the individual, but 
also the effects of his actions, is an important principle which is reflected in much of today’s 
criminal legislation. For example, in R v Cunningham [1981], Roy Cunningham attacked a 
man in a public house, hitting him repeatedly with a chair. The man later died. Cunningham 
argued that he had not intended to kill, and thus that he was not culpable of the death of the 
man because his actions merely to hurt him did not meet the requirement of mens rea — 
there was no prior intent of homicide. However, there was no doubt that the seriousness of 
the beating had caused death; his action, regardless of its ultimate intention, had a real-life 
consequence — actus reus. The ruling of the High Court was such that even if Cunningham 
had intended to cause grievous bodily harm, and not murder, he was still guilty of the 
murder of the man.  This ruling, albeit relating to a crime of a differing nature to drink 8

driving, lays down two key principles which are pertinent here. Firstly, R v Cunningham 
showed that the remit of justice extends far beyond merely questioning an individual’s 
conscious choices (and their morality), but in fact in also punishing the individual for the 
negative effects of his actions on others. Cunningham did not intend on killing the man, but 
the fact that he did so renders him criminally liable. Secondly, the case demonstrated that if 
an individual commits one act, though relatively minor, of endangering the lives of others, 
then, by extension, he cannot deny responsibility if these endangering actions result in more 
serious consequences — even if he had not intended them. In the case of this essay, the 
intoxicated man acted to endanger the lives of others by engaging in drink driving, an 
offence of which he is fully culpable. Therefore, he cannot deny responsibility for the 

 R. J. Bonnie et al., Criminal Law, Second Edition, (New York: Foundation Press, 2004), p. 1818
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ensuing accident; he is culpable of killing the child by driving whilst intoxicated, even if he 
did not intend it.

Penalties and conclusions

On the moral level, there was no difference between the culpabilities of either driver 
because only chance separated their cases. On this same level, it would appear unfair that 
the man will be punished more severely, even though he did not take any different decisions 
to the woman and likely had no prior intent to kill the child. Yet, as has been discussed, 
justice exists beyond the purely moral level. As Lord Atkin put it in the leading case of 
Donoghue v Stevenson [1932], “The law is simply not a suitable instrument for the 
enforcement of morality in all circumstances, neither is the law the automatic response to all 
immoral acts.”  Instead, as Garside asserts, criminal justice exists “to deliver justice for all 9

and to maintain social control by convicting and punishing those who break the laws of the 
land”.  Atkin echoes this with: “criminal liability is no doubt based upon a general public 10

sentiment of moral wrong-doing for which the offender must pay”.  In other words, 11

criminal justice must not only assess the moral culpability of an individual who commits a 
crime, but must also show to the many who do not commit criminal acts that there is a 
system which is there to protect them, and one which has no tolerance for individuals who, 
in their irresponsible acts, put others in danger. It is for this reason that the criminal justice 
system has established that “where the driver”, who has committed some form of vehicular 
homicide, “is under the influence of drink or drugs, this further increases the level of 
blame”.  Furthermore, even if the individuals had, in their intoxicated state, no awareness 12

of the criminal element of their drink driving whilst they were driving, “ignorance of the 
law at the time of the act is no defence to criminal prosecution”.  As such, both the man 13

and the woman are guilty of drink driving. In addition, the man is fully culpable of causing 
death by dangerous driving. Their penalties should be fair reflections of this difference, 
proportionate to their respective crimes and the damage caused; the woman should incur a 
substantial fine and re-education and rehabilitation should occur so as to illustrate the 
irresponsibility of her actions. In addition to these same penalties, the man should be 
imprisoned, reflective of the seriousness of the effects of his crime. He may be unlucky, but 
so too was the child. 

 Lord Atkin on Donoghue v Stevenson, as cited by Simon Lee, Law and Morals, (Oxford: Oxford University 9

Press, 1986), p. 10-11

 Richard Garside of the Centre for Crime and Justice Studies, from: https://www.crimeandjustice.org.uk/10

resources/purpose-criminal-justice-system

 Lee, p. 1211

 London Metropolitan Police Service and Sentencing Council guidelines: https://12

www.sentencingcouncil.org.uk/wp-content/uploads/FINAL-Death-by-driving-sentencing-leaflet-for-
web1.pdf

 K. Dharmanananda and J. Devlin, “MISSTATED LAW: A MISSED OPPORTUNITY? Ostrowski v Palmer”, 13

Singapore Journal of Legal Studies, vol. 12, 2004, p. 563
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